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STATEMENT OF THE | SSUE

Whet her Respondent’s termnation for alleged m sconduct
shoul d be uphel d based on the reasons stated in the term nation
letter dated July 25, 2005.

PRELI M NARY STATEMENT

Respondent, Gregory V. Black, was an assistant foot bal
coach for Petitioner’s, Florida A&M University (FAMJ), f oot bal
program After an investigation into alleged violations of
National Collegiate Athletic Association (NCAA rules, the
University determ ned the entire coaching staff, including
Respondent, was responsible for the alleged violations. By
letter dated July 25, 2005, Petitioner was termn nated.
Respondent disputed the basis for his termnation and filed a
Petition for Formal Hearing.

At the final hearing, the Petitioner presented the
testimony of three witnesses and offered into evidence
Petitioner’s Exhibits one through six. Respondent testified in
his own behal f and offered into evidence Respondent’s Exhibits
one and two.

After the hearing, Petitioner filed a Proposed Recomended
Order on June 19, 2006. Likew se, Respondent filed a Proposed

Recommended Order on June 19, 2006.



FI NDI NGS OF FACT

1. Respondent, Gegory V. Black was enpl oyed as an
assi stant football coach at FAMJ fromJuly 1, 1998 to July 25,
2005. Head Football Coach Wlliam (Billie) Joe was M. Bl ack’s
supervisor. During his enploynent, Coach Bl ack received
excel l ent to superior evaluation ratings.

2. Coach Bl ack was enpl oyed under an annual contract with
FAMJ. Until his term nation, Coach Black was paid his regul ar
salary and received the normal and customary retirenment benefits
and perks for his position.

3. The last fully executed contract with the University
ran from January 1, 2004, to Decenber 31, 2004. However, a
printout generated fromthe University s personnel departnent
i ndi cates a begi nning date of August 8, 2004, and an endi ng date
of August 7, 2005. Additionally, there was a partially executed
contract signed by the University’'s interimpresident, Castel
Bryant. The termof the partially executed contract ran from
January 1, 2005 to June 30, 2005.

4. The contract incorporated NCAA regulation 11.2
regardi ng contractual agreenents between coaches and an NCAA
menber institution. The incorporated provisions state, in
rel evant part:

11.2.1 Stipulation That NCAA Enforcenent Provisions
Appl y.



Contractual agreenents . . . shall include the

stipulation that a coach who is found in violation of

NCAA regul ations shall be subject to disciplinary or

corrective action as set forth in the provisions of

t he NCAA enforcenent procedures.

11.2.1.1 Termnation of Enploynent.

Contractual agreenents . . . shall include the

stipulation that the coach may be suspended for a

period of time, w thout pay, or that the coach’'s

enpl oynent may be terminated if the coach is found to

be involved in deliberate and serious violations of

t he NCAA regqgul ations.

5. FAMJ is a nmenber of the NCAA. Menber institutions of
the NCAA are obligated to apply and enforce NCAA regul ati ons and
are responsi ble for operating their intercollegiate athletics
programin conpliance with the regul ations of the NCAA. As part
of that responsibility, FAMJ has adopted the NCAA By-Laws as
part of its rules and regul ati ons governing the University.

6. Menber institutions also are responsi ble for governing
staff nmenbers involved with athletics. Penalties for violations
of NCAA reqgul ations generally apply to nmenber institutions and
their progranms. Qccasionally penalties can apply to individual
staff nmenbers who are directly involved in violations of NCAA
regul ati ons.

7. 1n cases where an individual is the subject of an NCAA
i nvestigation, the NCAA issues a Notice of Allegations. In this

case no Notice of Allegations was issued to Coach Bl ack or any

ot her menber of the football coaching staff.



8. In fact, the NCAA did not conclude or find that Coach
Bl ack comm tted any NCAA rule violation and the NCAA report only
mentions his nane in reference to being interviewed. There is
no mention of Coach Black in reference to being involved in or
know ng about any of the NCAA violations referenced in the
report. Indeed Coach Bl ack has never been the subject of an
NCAA rul e violation.

9. Coach Black was primarily responsible for coaching and
devel oping the offensive line. He ran practices and nonitored
the progress of his players. Coach Black did not generally
nmoni tor his player’s academ cs, unless the athletic office
advi sed himof a problem Likew se, Coach Bl ack was not
general ly responsible for ensuring various student eligibility
forms were conpleted and on file with the University. Nor was
he generally responsible for recruitnment activities. He was
requi red to have general know edge of NCAA regul ati ons and
responsible for reporting any violations of those regulations
that he had know edge of to the proper authorities at the
Uni versity. The evidence showed that Coach Bl ack did have such
know edge of the NCAA regul ati ons and that he understood the
reporting requirenents of those regul ations.

10. It was Coach Black’s practice to be present when the
of fensive line was practicing. GCenerally, if he was on the

field, the offensive line was out there with him



11. At some point FAMJ becane aware that their were
al  egati ons of NCAA violations at FAMJ and that an NCAA
i nvestigation mght occur. 1In light of those allegations, FAMJ
conpl eted a Sel f- Report concerning violations of NCAA
regul ations. The Self-Report identified nmultiple alleged
vi ol ations, of which the University’' s football program allegedly
constituted the bulk of the violations. No one who was invol ved
with the Self-Report testified at the hearing. There was no
conpetent evidence introduced at the hearing corroborating the
al l egations of the report. Uncorroborated hearsay statenents
made in the report about alleged violations cannot be used to
prove that Coach Bl ack vi ol ated NCAA regul ati ons or knew about
such alleged violations and failed to report those violations.

12. In addition to the Self-Report, the NCAA conducted an
i nvestigation and issued a report concerning such alleged
vi ol ati ons.

13. The NCAA investigated nunerous viol ations of NCAA
regul ati ons, including exceeding the daily practice tine
[imtation, exceeding the weekly practice tine limtation and
not observing the day-off requirenent regarding its footbal
program No NCAA official or investigator testified at the
hearing. No corroborating evidence was offered at the hearing.
As with the Sel f-Report, uncorroborated hearsay statenents nade

in the report about alleged violations cannot be used to prove



t hat Coach Bl ack viol ated NCAA regul ati ons or knew about such
all eged violations and failed to report those violations.

14. As a result of the NCAA conducting an investigation,
the University retained a consultant, M. Nelson Townsend, to
assist ininterpreting exactly what the NCAA findings neant to
the University. M. Townsend generally recommended the
Uni versity make staff changes in the football program There
was no evidence that M. Townsend consi dered The University’s
personnel rules in making his recommendati on.

15. On July 25, 2006, FAMJ issued a letter of term nation
to Coach Black terminating his enploynent “contract” with FAMU.
The term nati on was based on all eged NCAA viol ations regarding
daily and weekly hours of practice, not permtting a day off to
the players and failure to report such violations. The letter
treated Coach Black as if he had a contract with FAMJ and
provi ded himrights under FAMJ s personnel rules regarding just
cause and a right to a hearing. The letter, also, clearly had
the effect of stigmatizing Coach Black in his profession as an
assi stant football coach. The allegations and term nation were
on the news. |Indeed, Coach Black had difficulty finding
sui t abl e enpl oynent equival ent to what he possessed at FAMJ
after his term nation

16. However, FAMJ, in this proceeding, has admtted that

Coach Bl ack did not commt any NCAA violations. |Indeed, there



was no conpetent evidence that Coach Bl ack was aware of or
shoul d have been aware of any alleged violations. Gven this

| ack of evidence FAMJ has failed to establish just cause for
term nati ng Coach Black, and he is entitled to be reinstated for
the remaining termof his contract, if any.

17. The University' s interim president decided to wthhold
t he enpl oynent contracts of all of the assistant footbal
coaches.

18. The evidence showed that there were many tines that
Coach Bl ack’ s enpl oynent contracts were executed after the start
date of the contract period. However, the enploynent contract
clearly states:

Nei ther this enploynent contract nor

any action or comm tnment taken pursuant to
it, is final or binding upon the parties

until, and unless, the signature of the
Uni versity President or President’s
designee, . . . and the signature of the

enpl oyee have been affixed and the

enpl oyment contract has been returned to the

appropriate authority .

19. Irrespective of the | anguage and terms of the

contract, FAMU treated this matter as one arising under
enpl oynent that can only be termnated for just cause. For
pur poses of this action, FAMJ is estopped from claimng that
Coach Bl ack was an at-will enployee. Additionally, the issue of

whet her Coach Bl ack had an enpl oynent contract wi th FAMJ need

not be addressed since Coach Bl ack was not term nated based on



the expiration or absence of his contract. It is the reasons
regardi ng NCAA violations stated in the termnation letter that
are at issue here. As noted, there was an absence of proof to
support those allegations. Therefore, Coach Black is entitled
to reinstatenent and to have his nane cleared of the stigm that
term nation for those allegations have caused.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

21. Regardless of the contractual status of Coach Bl ack,
he is nevertheless entitled at a mninumto a “nanme clearing
hearing” since this matter which had the effect of stigmatizing
himin his profession involves a public enployer, FAMJ See

Buxton v. Plant Cty, 871 F.2d 1037 (11th Cir. 1989) and cases

cited therein

22. In this case, FAMJ did not present conpetent,
substanti al evidence of any NCAA violations allegedly conmtted
by M. Black or that M. Black was aware of any such all eged
violations that he failed to report. The testinony FAMJ
presented consisted of individuals who had no direct, first-hand
personal know edge: (1) of any such alleged violations; or (2)
whet her Coach Bl ack hinself was aware of any such all eged

violations and failed to report such. In |light of FAMJ s



failure to produce witnesses with first-hand know edge of what
is contended agai nst Coach Black in its letter of term nation
and its adm ssion that Coach Black did not commt any violations
of NCAA rules, Coach Black is entitled to reinstatenment and to
havi ng his nane cl eared of those allegations.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is, therefore,

RECOVWMENDED t hat a Final Order be entered by FAMJ
rei nstati ng Respondent and clearing his name fromthe
all egations made in the termnation letter

DONE AND ENTERED t his 24th of July, 2006, in Tallahassee,

Leon County, Flori da.

Ohine. Cliaaringe
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Division of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of July, 2006.
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COPI ES FURNI SHED

H Richard Bi sbee, Esquire

H Richard Bi sbee, P. A

1882 Capital G rcle Northeast, Suite 206
Tal | ahassee, Florida 32308

Antoneia L. Roe, Esquire

Fl orida A&M University

O fice of the General Counse
Lee Hall, Suite 300

Tal | ahassee, Florida 32307

Robert E. Larkin, 11

Al len, Norton and Blue, P.A.
906 North Monroe Street

Tal | ahassee, Florida 32303

Eli zabeth T. MBride, Esquire
Florida A & M University

O fice of the General Counse

300 Lee Hall

Tal | ahassee, Florida 32307-3100

Dr. Castell V. Bryant, Interim President
Florida A & M University

400 Lee Hal l

Tal | ahassee, Florida 32307-3100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the final order in this case.
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